In the National Company Law Tribunal
Special Bench, (Court-II), Kolkata

IA (IBC) (P, No. 9/(KEB) /2024

In CP{IB] No. 1518/{ KB} /20

Application under section 30{6} and section 31 of the Insolvency & Bankruptoy
Code, 2016 read with requiation 39(4) of the Insolvency and Bankruptey
Board of India {Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 for approval of Resolution Plan.

In the Matter of:
M/s. Aldous Commodities Private Limited

...Operational Creditor
And
M/s. Aanchal Ispat Limited
. Corporate Debtor
And

In the matter of:

Mr. Santanu Brahma, Resclution Professional of M/s. Aanchal Ispat

Limited
+Applicant
Date of Pronouncement of order: 27.03.2025
Coram:
Smt. Bidisha Banerjee : Member (Judicial|
Shri Madhu Sinha :  Member (Technical)

Counsel appeared physically f through video Conferencing

Mr. D.N. Sharma, Sr. Adv. | For the Operational Creditor
Mr. Saptarshi Kar, Adv. |

Ms. Urmila Chakraborty, Adv. | For SRA ot o
Mr. Dripto Majumdar, Adv. | @ﬂ_a““,,_.'_‘_"“-f «

L
LT ayf
CERTIFIED TO BE TRUE COPY \:,, 7




In the National Company Law Tribunal 4
Special Bench, [Court-11], Kolkata
IA [IBC] [PLAN] No. 9/ (KB /2024
In CP{IB} No. 15184 KBj /2020
Mr. Surnit Biswas, Adv. |
Mr. Rahul Paul, Adw, |
Msz. Rajashree Bhowmick, Adv. |

Mr. Jishnu Chowdhury, Sr. Ady. | For COC
Mr. Kanishka Kejriwal, Adv. |

Ms. Darshana Mazumdar, Adv, |

Mr. Shaunak Mitra, Adv. ] For the Resolution Professional
Mr. Chandan Mchata, Adv. ]
Mr. Manas Das, Adv. |

Mr. Santanu Brahma, RP |

Mr. Uday Shankar Bhattacharya, Adv. | For Applicant in IA1910(KB}2024
Mr. Tapan Bhanja, Adv. ]

Ms. Rashmi Bothra, Adv. | For ITO in [A(LB.C)/2372(KB)2024

ORDER

Per Bidisha Banerjee, Member [Judicial]:

1. The Court convened through hybrid mode.

2. Ld. Counsel for the parties were heard at length.

3. This application has been preferred by the Reselution Professional of
M/s. Aanchal Ispat Limited to seek approval of Resolution Plan in its
entirety along with all annexures, Schedule, Appendixes including the
claims contained therein as submitted by Mr. Mukesh Geel, the
Successful Resolution Applicant [SRA in short] along with reliefs a;d
concessions sought for under the Plan.

4. The CoC has approved the Resplution Plan of Mr. Mukesh Goel by
100% vote and Mr., Mukesh Goel was declared as Successful
Resolution Applicant (SRA) in respect of the Corporate De.b’rqr;;*:_m
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In the National Company Law Tribunal
Special Bench, [Court-Il), Kolkata
IA (IBC) (PLAN] No. 9/ /KE) /2024
In CPIB| No. 15184 KB) /2020

5. Brief facts of the CIRP process are as submitted by the Resolution

Professional;

H.

b.

c.

The Corporate Debtor was admitted mnto CIRP vide order dated
12.09.2023 of this Adjudicating Authority and Mr. Sriram Mittal
was appointed as IRP. Further, the Applicant namely Mr.
Santanu Brahma was appeointed as the Resolution Professional
(*EP"] of the Corporate Debtor by this Adjudicating Authority
vide an order dated 17.11.2023.

Further, the RF has made a public announcement in the
newspapers on 15.09.2023 inviting claims from the Creditors of
the Corporate Debtor.

Thereafter, the Resolution Professional was filed a list of
creditors before this Adjudicating Authority on 05.10.2023 and
the said list was updated from time to time by the Resolution
Professional.

Further, the Ld. Counsel for the Applicant submits that a total
of Twelve {12} CoC Meetings were held. It is submitted that three
CoC Meetings were convened by erstwhile IRP and Nine CoC
Meetings were convened by the present Applicant / RP.

. Ld. Counsel for the Applicant submits that the Applicant had

invited Expression of Interest (Eol) in form G and therefore, the
same was published in newspapers and a subsegquent
corrigendum to the *Form G" on 31.12,2023.

It iz submitted by the Ld. Counsel for the applicant that after
receiving several Inquiries, 2 {two) EQNs were received along with
Earnest Money Deposit (EMD)] from Agravanshi Pyt Ltd and
Shree Ramdoot Rollers Put Ltd. and 2 [two) EOls were received
without EMD from Mr. Mukesh Goel and HRE Commercial Pvt
Ltd. The EOI received from M/s. HR Commercial Pvt. Lid. was

not considered for further processing as no EMD amou

received.

Sy
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In CPIB} No. 15184 KH) /2020

Further, the applicant / RP had issued Provisional List of
Prospective Resolution Applicants on 24.01.2024 and thereafter
the Final List on 08.02.2024 in terms with the dates mentioned
m “Form G° with a remark that such list 15 contingent upon
outcome of the application filed by Mr. Mukesh Goel on
09.01.2024 seelking for exemption ‘net worth' enteria. The said
emails dtd. 24.01.2024 and 08.02.2024 are attached with the
application and marked as ANNEXURE "A-11".

Further, it is submitted by the Ld. Counsel for the Applicant
that on 13.02.2024, the Applicant issued the Request for
Resolution Plan [RFEP), Ewvaluation Matrix, Information
Memorandum to all the prospective resolution applicants in
terms of Repulation 36B of the Insolvency and Bankruptey
[Insolvency Resolution Process of Corporate Persons) Regulation,
2016.

Ld. Coaunsel for the Applicant further submits that an
application filed by Mr. Mukesh Goel, Promoter and Director of
the Aanchal Ispat Lid. (in CIRP), a MSME concern, and the
same was considered by this Tribunal and vide an order dated
29.02.2024 this Tribunal dispensed with the net worth criteria
and further, Mr. Mukesh Goel was directed to make payment of
the EMD amount. Subsequently, Mr. Mukesh Goel paid EMD of
INR 2 {two) Crorez on 08.03.2024. The copy of the same is
enclosed with the application as ANNEXURE "A-13",

Ld. Counsel for the Applicant further submits that three [3)
Resolution Applicants namely, M/s. Agravanshi Pvt Lid, M/s,
shree Ramdoot Rollers Pyt Ltd., and Mr. Mukesh Goel were
included in the Final List of Resolution Applicants by email
dated 11.03.2024. The copy of the same dated 11.03.2024
circulated by the applicant EP is enclosed with the application

and ked ANNEXURE "A-15", =
MAaTrfkcl |43 éﬁ:fya
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k. Ld. Counsel for the Applicant lurther subinits that the applicant
had received three resolution plans from Agravanshi Pvt Lid,
Shree Ramdoot Rollers Pyt Ltd and Mr Mukesh Goel on
14.03.2024 in sealed envelopes and scanned documents. In the
" CoC meeting, the reseolution plans were opened in the
presence of COC members.

l. Ld. Counsel the
Applicant/ REP has discussed the resolution plans and the same

the CoC formulated by

mechanism’ and 'tiebreaker’ in the 9% CoC meeting held on

12.04.2024. Thereafter the same was informed to all the

for the Applicant further submits that

were  consulted  with ‘challenge

resolution applicants by email dated 16.04.2024.

m. Thereafter, the Applicant / RP circulated the Resolution Plans
along with the report on the respective plans. The wvwaluation
report and score sheet evaluated based on approved Evaluation
Matrix (EM], to the CoC members by email dated 09.05.2024.

n. The summary of the Valuation Report produced by different
Valuer are reproduced below:

Asset | Fair Value | Lig. Value
Particulars Class | (INR Lacs) | [INR Lacs]
Valuation Roport by Sushant Aggarwal | PiM 302 25 25325 |
Valuation Report by Pranav Ambascliar | PéM 313.74 232.92 |
Average of above 2 nos. reports PésM 308.02 242.99 |
|
Valuation Report by Mitali Azarwal L&E 1,400,000 1,062.00
Waluation Heport by Ashutosh Dubey L&E 1,47 1.00 L, 10000
Average of above 2 nos, reports L&B 1,385.50 1,081.00
Valuation Report by Bhavin Patel SFA 1,386.47 1,113.93
Valuation Report by Anlat Gupta SFA 1,791.39 1,109.86
Average of above 2 nos. reports BFA 1,588.93 1,111.90
TOTAL OF AVERAGE VALUE 3,282.45
Page 5 of 30




In the National Company Law Tribunal
Special Bench, |Coiirt-11], Kolkata
IA [IBC) [PLAN] Ne. 9/ (KE] /2024
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. Thereafter, it is stated that Mr. Mukesh Goel had sent an email
on 31.05.2024 to the CoC marking a copy to the applicant / RP
wherein the Resolution Applicant [RA) has expressed his desire
to enhance the resolution amount to INR 54.50 Cr (from the
existing amount of INR 51.50 Crores}, Consequential, Mr,
Mukesh Goel submitted the resolution plan with enhanced
amount by email on 01st/2nd June 2024.

. Further, it is submitted that in the 12th CoC meeting held on
03.06.2024, In the said Meeting, the Applicant along with CoC
Member has checked the ‘feasibility and viability' of all the
resolution plans including the plan submitted by Mr. Mukesh
Goel with enhanced amount i.e. INR 5450.00 Lakhs, After
discussing the feasibility and viability' of the resolution plans,
all the resclution plans were put for voting. Thereafter, in the
said Meeting, the Resolution Plan of Mr. Mukesh Goel was
approved by 100% share.

. 1t is further submitted that the RP / Applicant had issued Letter
of Intent (Lol] to Mr. Mukesh Goel, the Successful Resolution
Applicant [SRA] and the SRA had accepted and acknowledged
the same unconditionally and revert back the same to RP on
06.04.2024,

. It 15 further submitted that the SRA has provided the

performance security in terms of the resolution plan ({final
version dtd. 31.05.2024) which has been approved by the CoC
with 100% voting share, by transferring I[INR 100 Lacs to the
CIRP designated bank account.

. It iz Further submitted by the Applicant / RP that the spirit of
the IBC is maximization of the wvalue of the assets of the
Corporate Debtor which is being reflected in the Resolution Plan.

Further, the amount proposed by the SRA is Rs. 5450 Lakhs;

-
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Special Bench, [Court-I1), Eclkata
1A (1BC) (PLAN] No. 9/ [KE) f2024

In CPIR| No. 15184 KE] 2020

further submitted

thai

the Applicant

wvide

their

Supplementary Affidavit filed on 04.07.2025 states that the

spirit and crux of the IBC is maximization of value of the agsets

of the Corporate Debtor and the amount proposed by the
Successful Resolution Applicant (SRA) is INR 5450 Lakhs and
the fair wvalue of the assets of the Corporate Debtor is
determined at Rz, 3282.45 Lakhs and Liguidation walue of the
assets of the Corporate Debtor is determined at Rs. 2435.88

Lakhs as per the Registered Vauers as stated above,

6. The Successful Resolution Applicant (SRA) namely Mr. Mukesh

Goel under the Rezolution Plan has provided for a total plan value for

the Corporate Debtor of Rs.

8450 Lakhs. The amounts claimed,

amount admitted and the amount provided under the Resolution Plan

are as under:

8l. | Category of
No. Creditor
‘1. | Secured
Finaneial
Creditor

(Amount INR)
Amount
Amount of Claim provided
Sub-Category of Claim Admitted in the
Stakeholders (Amount in | (Amount in Plan
Lakh) Lakh) (Amount
. in Lakh)
fa) Creditors not 0.00 0.00 0. 00
having a right to
vote under sub-
scotion {2) of section
21
153} Other than DR BLE 0,00 0.00
_ la) above: | I
L. Who did not 0,00 0.00 0.00
vote in favour of
_the resclution plan
[ii) Who voted in 848278 8482.78 4725.00 |
favour of the
resolution plan
o Karur Vyasva
______Bank b
Euh_tptnl B482.T8 E#E'.'E.I # M_“E, ,EEUE .
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In the National Company Law Tribunal

Special Bench, (Court-11], Holkata

IA [TBC} [PLAN] No. 9/ (KBl /2024
In CHID) No. 13184 KB) /2020
Amount
Amount of Claim provided
Sl. | Category of Sub-Category of Claim Admitted in the
No. Creditor Stakeholders [Amount in  [Amount in Plan
Lalkh) Lalkh) (Amount
in Lakhj
2, | Unsecured Creditors not having Q.00 | 0,00 0.00
Financial a right to vote under
Creditor sub-section [2) of
section 21
Other than (a) 0.00 | 0,00 0.00
above:
Who did not vote in 0.00 | 0,00 0.00
favour of the
resolution plan
(1) Who voted in 0.00 0,00 0.00
favour of the
resolution plan
Sub-total 0.00 0.00 0.00
3. Operational (a) Related party 0,00 0.00 0.00
Creditors of Corporate
___Debtor ; S S S
(b} Other than |a) 0.00 0.00 0.00
above
i} Government 13518.29 To87T.83 25.00
{ii) Workmen & 36487 200,28 15.00
Emplovees
(1ii} Others 0.00 0.00 0.00
Sub-total 13E83.16 T7TBE.11 100.00
4, CIRFP Cost 0.00 0.00 125.00
T Other debts .00 0,00 0.00
and dues 1
B, Funds for .00 .00 200.00
Operations
Grand Total - (1+2+3+4+5) 22365.94 16270.89 5450.00

7. Synopsis of mandatory Provisions [/ Sections / Regulations and

their compliance are as under:

s1. Provisions Requirefn_e;ﬁ 'Cump]ianﬂe
No. estahllﬁj;fd_' e |
& ™ Loy "'?EL:H
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In the National Company Law Tribunal
Special Bench, [Court-11), Kolkata

1A [TBC) [PLAN] No. 8/ [KE) /2024
In CP{IB) No. 1518/ KB) /2020

sl.
No.

Provisions |

Reguirement

Compliance
established

A. For Resolution Applicant

| 25(2)(h)

The Resolution Applicant
the criteria

the CoC
having regarding to the

must meet

approved by

complexity and scale of

gperations of business of
the CD.

The CD
MSME concern and

Yes, i= @
thus the provision of
Section 240 applies.
The SRA meets the
criteria as

by CoC
consideration

Section 240:

approved
on
af

<)

Section 29A

‘The Resolution Applicant

must be eligible to submit

resolution plan.

Yes, the SRA
complied with the
direction by making
payment of the EMD

amouint,

&

Section 30 (1)

The Resolution Applicant
must submit an affidavit

stating that it is eligible.

Yeca, Notarised
Declaration-cum-
Undertaking

X) attached to

|[Farmat
the

plan

B. For

Eesalution Plan

Section 30

{2)ial

The Resolution Plan must
provide for the payment of
CIRF costs.

Yes,

page
Resolution Flan.

Clause [c )
a0

at |

of the

Section 30 {)

The Resolution Plan must

provide [or the payment to

Yes, Clause |d_ ] at

-ﬂ
oA n&t;nr -!',.,-. : .-'&!-\'-
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In the National Company Law Tribunal ’
Special Bench, [Court-11), Kolkata

GE_RTILHE'

IA {IBC) {PLAN) No. S/ (KB} /2024
In C, o I51
sl Frovisions Requirement Compliance
No. established
[b) the Operational Creditors. | Resolution Plan.
X Section 30 | The Resolution Plan Must | Yes, Clause (& |} at
(2 ) provide for the payment to | page 32 of the
the Financial Creditors | Resolution Plan.
wheo did not vote in favour
of the Resolution Plan,
4. Section 30 (2) | The Resolution Plan must | Yes, Clause [VI){a) at
{d) provide for the | page 61-62 of the
management of the affairs | Resolution Plan.
of the corporate debtor.
5 Section 30 (2) ‘The Resolution Plan must Yes, Clause (V){a) at
(e ) pravide for the | page  60-61 and
implementation and | Clause (iv] at page 62
supervision of the | of the Resolution
resalution plan. Plan.
6. | Section 30 (2) |[The Resolution Plan | Yes, Clause [k)[vi) at
if) should not contravene | page 63 and Clause
any of the provisions of | (VIII] (iii) at page 50 of
the law for the ime being | the Resolution Plan.
in force.
7. Section 30 {4) The Resolution Plan is|Yes, Referred 129
[a) feasible and viable, | minutes of the
according to the CoC., Meeting.
8. Section 30 Eﬂ]' ‘The Resolution Plan has | Yes. Approved the
{b) been approved by the CoC | Resolution Plan with
100% voting ﬁfﬁ N
Y b )
(s g AT
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In the National Company Law Tribunal
Special Bench, (Court-11), Kolkata

IA [IBC) (PLAN) No. 9/ |KB) /2024
n C 51 KB /2020
al. Provisions Requirement Compliance
No. established
with 56% voting share. favour.
G, Section 31(1) The Resolution Plan must . Yes.

provide provisions for its Clause (1V) at page 52

effective  implementation :
b of the Resolution

plan, according to the

Plan.
Col.
10. Regulation 38 The amount due to the | Yes.
1 ti 1 clit
(1) operationa creditors V.

under the resolution plan
Clause 6(lj{d) at page

30-31 of the
Resaolution Plan.

has been given priority in

payment over financal

creditors.
11. Regulation The resolution plan | Yes.
38(1A) includes a statement as to

Clause (VII){iv] at

how it has dealt with the Bege &3 of the

i f all 7
! Hiereat = Rezolution Plan.
| stakeholders.
12. | Regulation (i} Whether the | Yes.
38[1B) Resolution  Applicant

Clause 6{l) [b) of the
ar any of its related

Resolution Plan.
parties has failed to
implement or
contributed to the

fatlure of

implementation of any

Fage 11 of 30
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Im the National Company Law Tribunal
Special Bench, [Court-11}, Kolkata

IA IBC) [PLAN] No. 9/{HB] /2024
In CP{IB| No. ISI&4 KH] /2020
Sl. | Provisions Requirement ' Compliance
No. established
resclution plan

approved under the
Code.

(i} I, so whether the | Net applicable
| Resolution  Applicant
has submitted the
statement giving

details of such non-

implementation?

13 Regulation 38 | The Resolution Plan must | Yes.

) ide § he t { th
(2)(a) provide for the term of the Clause (V) at page 60-

61 of the Resolution
Plan

plan and its

implementation schedule.

14. Regulation 38 | The Resolution Plan must | Yes.

Nib id fi
(2{b) provige e the Clause (VD) at page

management and control G1-65 of s

of the i
HdaineEs 0 T Resolution Plan.

corporate debtor during

ita term.
15 Regulation 38 | The Resolution Plan must | Yes.
{2} | have adequate means of

| Clause {iv) at page 62

supervisin s | ;
G & | of the Resolution Plan

implementation provision.
_— !
16. Regulation 38 | The Resolution Plan | Yes.

3 D™
(3)a] should demonstrate that| . V) at Pa&;—gaqﬁ
I:|III|| ':' Ly
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In the National Company Law Tribunal
Special Bench, (Court-II); Holkata
1A [IBC) (PLAN]) No. 8/ [KE) /2024
In CPITB] No., 15184 KB] 2020

(2]l )

sl Provisions Requirement Compliance
No. established
I | it addresses the cause of | of the Resolution Plan
default.
- |
kg8 Regulation 38 The  Resolution  Plan | Yes.
b | should d t that
b IE A MEI St v Clause (k) at page 32
| it is feasible and viable. read with Clause S{V)
at page 25-26 of the
Reszolution Plan;
Clause (d) at page 37
of the Rescolution Plan
18. Regulation 38 | The Resolution Plan must | Yes.
3 d trate that it h
(3 ) emonstrate that 1 as Clause (IV) at page
provisions for its effective 53-60 of the
impl tation. E
pioicdchi i Resolution Plan
19, Regulation 38 | The Resclution Plan must | Yes.
d trate that it h
[3][EE] Emt_ﬁrlm. ra a8 a5 Clini ‘P} at pae -1
pravisions. B gppravals of the Resolution Plan
required and the timeline
for the same.
20, Regulation 38 | The ‘Resolution Plan must | Yes.

demonstrate  that  the
resolution Applicant has
the capability to
implement the Resolution

Plan.

Clause 5(Ij[c ) at page
16 of the Resolution
Flan

C. For Resolution Professional

Page 13 of 30
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In the National Company Law Tribunal 4
Special Bench, [Court-10), Holkata
Ia Ma. 024

In CP{IB} No. IS5I84 KB /2020

8l. Provisions Reguirement Compliance
No. established
21. Regulation 39 | The Resolution | Referred Point 9™ CoC
12) FProfessional should file | Meeting at page B7 of
applications in respect of | the Resolution Plan
transactions observed, | application.
found or determined by N T
i transaction has been
reported by Chartered
Accountants and
hence after
consultation of the
report with the CoC,
the RP / Applicant
did not take an
further steps in the
regard.
232, Regulations 39  The Resolution | Yes,
(4} Professional must provide

Clause 4(b) at page 11

detatls of -1 fi : :
I i of the Resolution

security  received, as | oo

referred o in sub-
An amount of INR 1

regulation (4A) of

regulation 36B. jone} Crore has been
received on
06.06.2024, after
conceszion in
Performance Security
as approved by CoC

o
fm N\
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In the National Company Law Tribunal
Special Bench, [Court-I1}, Kolkata

IA {IBC) (PLAN) No. 98/ [KB) /2024
In CP{IB] No. 1518/ KB) /2020

8l Provisions Reguirement Compliance

No, established

in 12" CoC Meeting.

8. In the course of the hearing, the Learned Counsel for the Resolution
Professional would submit that the Resolution Plan complies with all
the provisions of the Insolvency and Bankruptcy Code, 2016, read
with relevant Repulations of the Insolvency and Bankruptey Board of
India (Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 and does not contravene any of the provisions of

law for the time being in force.

9. A bare perusal of the extracts / excerpts from the Plan establishes
that the Resolution Plan has been approved with 100% woting
share, Az per the CoC, the plan meets the requirement of being viable
and feasible for revival of the Corporate Debtor. By and large, all the
compliances have been done by the RP and the Resolution Applicant
for making the plan effective after its approval.

10. On perusal of the documents on record, supported by an
aflidavit of the Resolution Professional, we accord our satisfaction that
the Resclution Plan as approved by the CoC, is in accordance with
sections 30 and 31 of the IBC and also comply with regulations 38
and 39 of the IBBI (Insolvency Resolution Process for Corporate

Persons) Regulations, 2016, as enumerated supra.

11. We have perused the reliefs, waivers and conceasions as sought
for in the application. It 15 evident that some of the reliefs, waivers and

concessions sought by the Resolution Applicant come within the

Page 15 of 30
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In the Natlonal Company Law Tribunal
Special Banch, [Court-11), Kolkata

IA [TRCI [PLAN] No. S/ (KR} /2024
In CP{IB} No. 1515/ KB} /2020

pthers fall under the power and jurisdiction of different government
authorities/departments. This Adjudicating Authority has the power
te grant reliefs, waivers and concessions only concerning the reliefs,
waivers and concessions that are directly with the [&B Code and the
Companies Act (within the powers of the NCLT). The reliefs, waivers
and  concessions that pertain to  other governmental
authorities/departments may be dealt with by the respective
competent authorities/torums/otfices, Government or Semi-
Government of the State or Central Government concerning the
respective reliefs, waivers and concession, whenever sought for. The
competent -authorties including the  Appellate authorities may
consider granting such reliefs, waivers and concessions keeping in
view the spirit of the 18&B Code, 2016 and the Companies Aet, 2013.

12, As far as the question of granting time to comply with the
statutory obligations or seeking approvals from authorities is
eoncerned, the Resolution Applicant is directed to do so within one
vear from the date of this order, as prescribed under section 31{4) of
the 18&B Code.

13. It is almost trite and fairly well gettled that the Resolution Plan
must be consistent with the extant law. The Reselution Applicant
shall make necessary applications to the concerned regulatory or
statutery authorities for renewal of business permits and supply of
essential services, if required, and all necessary forms along with filing
fees etc, and such authority shall alse consider the same keeping in
mind the objectives of the Code, which is essentially the resolving of
the insolvency of the Corporate Debtor.

14, In this context, we would rely upon the judgment in Embassy . =
Property Developments Pvt, Ltd. vs. State of Karnataka réﬁnrtm[i\ll

WES s =
i = |
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In the National Company Law Tribunal
Special Bench, [Court-II}, Kolkata
1A IBC] (PLAN] No. 9/ (KR} /2024
In CP{IB] No. 1518/ KBj /2020

at MANU/SC/1661/2019: (2020) 13 SCC 308, wherein, the Hon'ble

Apex Court has laid down that:
“39. If NCLT hos been conferred with junsdiction to
decide all hypes of claims o property, of the corporate
debtor, Szction 18{f)fvi) would not have made the task of
the intertm resolution professional in taking control and
custody of an asset over which the corporate debtor has
ownership rghts, subject (o the determination of
ownership by a court or other authornty. In foct an asset
owned by a third party, but which is in the possession of
the corporate debtor under contractual arrangements, (s
specifically kept aut of the definition of the term "assets”
under the Explonation to Section 18 This assumes
significance in view of the languange used in Sectinong 13
and 25 in contrast to the language employed in Section
20. Section 18 speaks about the duties of the interim
resoliition prafessional and Section 25 speaks about the
duties of resolution professional. These two provisions
use the waord "assets”, while Section 20(1) uses the word
‘praperiy” together with the word “value". Sections 18
and 25 do not use the expression "property”. Another
important aspect is that Under Seclion 25(2)(b) of IBC,
2016, the resolution professional is obliged fo represent
and act on behalf of the corporate debtor with third
parties and exercise rights for the benefit of the corporate
deblor in judicial, guasijudicial oand arbitration
proceedings. Section 25(1) and 25(2)(b) reads as follows:
25. Duties of resolution professional -

(1) It shall be the duty of the resolution professional to

preserve and protect the assets of the corporate T,
.-"___.-u' e |I -H-\-H"'
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tncluding the conlinued business operations of the

corparate debtor.
(2} For the purpases of Sub-section (1), the resolution
praofessional shall underiake the jollowing actions:

fb) represent and act on behalf of the corporate debtor
with third parties, exereise rights for the benefit of
the corporate debtor in judicial, guasi judicial and
arbitration proceedings.
This shows that wherever the corporate debtor has
to exercise rights in Judicial, guasijudicial
proceedings, the resolution professional cannot
short-cireuit the same and bring a claim before
NCLT taking advantage of Section 60{5]).
40. Therefore in the lght of the statutory scheme as
culled out from various provisions of the IBC, 2016 it is
clear thal wherever the corporate debtor has to exercise a
right that falls outside the purview of the IBC, 2016
especially m the realm of the public law, they cannof,
through the resolution professional, take a bypass and
go before NCLT for the enforcement of such a right.”
(Emphasis Added)

15. The reliefs sought for subsisting contracts/agresments can be
granted, and no blanket orders can be pranted in the absence of the

parties to the contracts and agreements.

16. Concerning the waivers with regard to the extinguishment of
claims which arose prior to the initiation of the CIR Process and which

have not been claimed are granted in terms of the law laid t‘it,u-!.-:n-_tﬁ.h

&
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Special Bench, (Court-11], Kolkata

IA (TBC) (PLAN) No. 8/ (KB /2024
fn Bl No, IS5I184 K Q20
the Hon'ble Apex Court in Ghanashyam Mishra and Sons Private
Limited ws. Edelweiss Asset Reconstruction Company Limited
reported in MANU/SC/0273/2021; (2021)98CCB5T:

[2021]138CR73T, wherein the Hon'ble Apex Court has held that
"once a resolution plan is duly approved by the Adjudicating
Authority under sub-section [1) of section 31, the claims as
provided in the resolution plan shall stand frozen and will be
binding on the Corporate Debtor and is employees, members,
creditors, including the Central Gout, any State Gout or any

local authority, guarantors and other stakeholders.”

(Emphasis Added)

17. Further, the relevant part of the Ghanshyam Mishra judgment
(supra) in this regard is reproduced below:

*61. All these details are required to be contained in the
information memorandum so that the resolution applicant is
aware, as to what are the liabdities, that he may have to face
ard provide for a plan, which apart from satisfying a part of
such linbilifties would also ensure, that the Corporate Debtor 1s
revived and made a running establishment., The legislative
intent of making the resolution plan binding on all the stake-
haolders after it gets the seal of approval from the Adjudicating
Authority wpon ifts satisfaction, that the resolution plan
approved by CoC meets the requirement as referred to tn Sub-
section (2) of Section 30 is, that after the approval of the
resolution plan, no surprise claims should be flung on the
successful resolution applicant. The dominant purpose is, that
he should start with fresh silate on the basis of the resolution
plan approved.”

Page 19 of 30
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“02, This aspect has been aptly explained by this Court in the
case of Committee of Creditors of Essar Steel lndia Limited
through Authorized Signatory (=upra).’

*107. For the same reason, the impugned NCLAT udgment
[Standard Chartered Bank v. Satish Kumar Guptal in holding
that claims that may exist apart from those decided on merits
by the resolution professional and by the Adfudicating
Authority/ Appeliate Tribunal can now be decided by an
appropriate forum in terms of Section 60{6) of the Code, also
militates against the rationale of Section 31 of the Code, A
successful resolution applicant cannot suddenly be faced with
‘undecided" clatms after the resolution plan submitted by him
has been accepted as this would amount to a hydra head
popping up which weuld throw into uncertainty amounts
payable by a prospective resolution applicant who would
successfully take over the business of the corporate debtor. All
claims must be submitted to and decided by the resolution
prafessional so that a prospective resolution applicant knows
exactly what has to be paid in erder that it may then fake
over and run the business of the corporate debtor. This the
successful resolution applicant does on a fresh slate, as has
been pointed out by us hereinabope, For these reasons,

NCLAT judgment must also be set aside on this count.™

1B. In this regard we would also rely on the judgement of Hon'ble
High Court of Eajasthan in the matter of EMC v. State of Rajazthan,

Civil Writ Petition No. 6048/2020 with 6204/2020 reported in
(2023) ibclaw.in 42 HC wherein it has been inter-alia held that

“Law s well-settled that with the finalization of insolvency

e
e Rl

resolution plan and the approval thereof by the NCLT, alf.
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creditors, Corporate. Statutory and others stand extinguished and

no demand can _be raised for the period prior to the specified

date "

19. Thus on the date of approval of resolution plan by the
Adjudicating Authority, all such claims, which are not a part of
resolution plan, shall stand extinguished and no person will be
entitled to initiate or continue any proceedings in respect to a claim,
which is not part of the resolution plan as per the law laid down by
the Hon'ble Supreme Court in Ghanashyam Mishra supra. The
Hon'ble Supreme Court alse held that all the dues including the
statutory dues owed to the Central Govt, any State Govt or any local
authority, if not part of the resolution plan, shall stand extinguished
and no proceedings in respect of such dues for the period prior to the
date on which the Adjudicating Authority grants its approval under

section 31 eould be continued.

20, With respect to the waivers sought in relation to guarantors, we
seek to place reliance on the judgment of Lalit Kumar Jain v. Union
of India reported in MANU/SC/0352/2021: (2021) 9 SCC 321:
(2021) ibelaw.in 61 5C, wherein the Hon'ble Supreme Court held in
para 133 that sanction of a resolution plan and finality imparted to it
by section 31 does not per se operate as a discharge of the guarantor’s

liahility shall apply.

21. Further, we would rely upon the judgment rendered by the
MCLAT in Roshan Lal Mittal v. Rishabh Jain reported in (2023)
ibelaw.in 803 NCLAT that:

#The Resolution Pan does not
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Hon'ble Supreme Court in the matter of “Lalit Kumar Jain vs.
Union of India & Ors, — (2021} 9 SOCC 321), that by approval of
resolution plan the guarantees are not ipso fuocto discharged.

[Emphasis Added)

With respect to the reliefs and waivers sought for all inguiries,
litigations, investigations and proceedings shall be granted strictly as
per the section 32A of the Code and the provisions of the law as may

be applicable.

In this context, we would note that upon the approval of the
Resolution Plan, the Corporate Debtor avails the limbs of new
management to revive its business. Thus, all the past liabilities of the
Corporate Debtor ineluding eriminal liability prior to the initiation of
the CIR Process shall stand effaced and the new management will step
into the shoes of the company with a fresh or ¢clean slate. Hence, the
old management shall be liable to face all the offences committed prior
to the commencement of the CIR Process. At this juncture, we would
rely upon the judgment rendered by the Hon'ble Apex Court in Ajay
Kumar Radheyshyam Goenka vs. Tourism Finance Corporation of
India Ltd. reported in MANU/SC/0244/2023: {2023) 10 SCC 545
that:

“67. Thus, Bection 32A broadly leads to:

it Extinguishment of the criminal liability of the
corporate debtor, if the control of the corporate debtor
goes in the hands of the new management which is
different from the original old management

b. The prosecution in relation to "every person whu s _ﬂ

,_:-_

‘designated partner” as defined in Clause [j) of .5‘:-' ,{ ,ﬁ
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the Limited Liability Partnership Act 2008 (6 of 2009), ar an
“officer who s in default’, as defined in Clause (60) of Section
2 of the Companies Act. 2013 (I8 of 2013}, or unas in any
manner in charge of, or responsible to the corporate deblor for
the conduet of its business or associaled with the corporate
debtor th any manner and who was directly or indirectly
involved n the commission of such offence” szhall be
proceeded and the law will fake 's own course. Only the
corporate deblor {with new moanagement} as held in Para 42
af P. Mohanraj will be safequarded.
c. If the old managemeni takes over the corporate debtor (for
MSME Section 29A does not apply (see 240A), hence for
MSME old management can takeover) the corporate debtor
itself (s also not safequarded from prosecution Under Section
138 or any other offences.”

(Emphasis added)

249, Further, would also rely on the judgment of Hon’ble High
Court of Madras in the matter of Vasan Healthecare Put. Lid. vs.
The Deputy Direcior of Income Tax (Investigation), Unit 3{2)
reported in MANU/TN/0243/2024: (2024) ibelaw.in 80 HC, wherein
it was held that:

*9, In the above judgement, the Apex Court after dealing
with the provision in detail, came to a categoric conclusion
that insofar as the criminal prosecution is concerned, the
crimunal habiity of the corporate debtor viz., company gets
completely wiped off and the new management is allowed
to take over the company on a clean slate. Howewver, the

Apex Court also made it clear that the persons whe

involved in the day today affairs of the company a b 1\
s i "2
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incharge and responsible for running of the company, will
be liahle to face all the offence committed prior to the
commencement of the Corporate Insolvency
Resolution Process. There is no escape for those
persons from criminal liability even though the
corporate debtor s glven a clean slate and is
handed over to the new Management.

16, Useful reference can also be made to the judgement of
the Calcutta High Court in [Tantia Constructions
Limited Vs. Krishna Hi-Tech Infrastructure P Ltd] in
CRP No. 172 of 2022. The relevant portions in the order
are extracted hereunder ;-

4. For the application of Section 32A of IBC, 2018
and in light of the present matter, it 5 pertinent o

determine the following two issues, Le.,

i. Whether the offence as complained in the impugned
eriminal proceedings has been alleged to be
committed before the initiation of corporate
insolvency resolution process or during such process?

ii. Whether the resolution plan has resulted in change
in the management or corporate debfor in
consonance with the provisions of Section 32A(1) of
IBC, 20167
5. With respect to Issues No. 1, it is perlinent to note that the
corporate insolvency resolution process as against the
Petiinner/ Corporate Debtor was mitiated on 13032019
when the application was occepted and the Order of
Moratorium under Section 14 of the IBC, 2016 was imposed
by NCLT, Kolkata in the aforementioned ecase  The

complaint  that commenced the l.rn,t:lug:.mf? L CIRFLTE)
o g ; I.-:-'I
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proceedings was filed on 22.07.2019 before the concerned
court by the opposite party. Whereby, said alleged offence
so complained, took place before or during the corporate
insolvency resolution process and s covered under the
ambit of Section 324 of IBC, 2016.

6. With respect to Issue No. 3, it is observed that the
petitioner has not made spectfic submission in this regard
However, it is the submission of the opposite party that the
impugned complaint case dees not concern itself with
the new directors that were appointed after takeover
by the Resolution Applicant in line with the
Resolution Plan so approved by NCLT dated
24.02.2022. It is their submission that they are
primarily aggrieved by the actions of petitioner when
if was in control of erstwhile Directors.

11, The above judgement clearly lays down the law on the
subject, The moment the Corporate Insolvency Resolubion
Process 15 initinted against the corporate debtor and the
application is accepted by the NCLT, the moratorium comes
tite operaticn. Once the resolution plan is accepted by
the NCLT and orders are passed and the Corporate
debtor gets into hands of the new management, all
the past liabilities including the criminal Hability of
the Corporate debtor geis wiped off and the new
Management takes over the company with clean
slate.”

|[Emphasis Added)

25. Very recently, the Hon'ble Madras High Court in M/s. Vasan
Healthcare Pvt Ltd v. M/s, India Infoline Finance Ltd, Crl O.P. No.
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1772 of 2024, reported in (2024) ibelaw.in 700 HC, (hereinafter
referred to as “Vasan Healtheare Pvt. Lid. [ has observed that:
“13. As a result of the above discussion and the law laid tn
Afay Kumar Radheshyam Goenka case, it is clear that the
corporate debtor cannot be prosecuted for the pror bability
after the approval of the Resolution Plan. Al the same time, i s
o be bear in mind the protection under Section 32-A aof
Insolvency & Bankruptcy Code, 2016 is restricted only to
the Corporate debtor and not to its Directors who were
in-charge af the affairs of the Company when the affence
committed or the signatory of the chegue.”
[Emphasis Added|

26, Further, the Hon'hle Apex Court in Jaypee Kensington
Boulevard Apartments Welfare Association and Ors. vs. NBCC
(India) Ltd. and Ors. reported in (2022) 1 3CC 401
MANU/SC/0206/2021 at Para 216, has laid down that:

“The Adjudicating Awthority has limited
jurisdiction in the matter of approval of a
resolution plan, which is well-defined and
circumscribed by Sections 30(2) and 31 of the
Code. [In the adjudicalory process concerning a
resolution plan under IBC, there is no scope for
interference with the commercial aspects of the
decision of the CoC; and there is no scope for
substituting any commercial term of the
resolution plan approved by Committee of
Creditors. ... ."

(Emphasis Added)
e
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27, Further, in Committee of Creditors of Essar Steel India
Limited vs. Satish Humar Gupta reported at [2020) 8 SCC 531:
MANU/SC/1577/2019, the Hon'ble Apex Court has propounded
that:

"3B. This Regulation fleshes owt Section 30{4] of the
Code, making it clear that ultimately it is the
commercial wisdom of the Committee of
Creditors which operales to approve what s deemed
by o majerity of such creditors to be the best resolution
plan, which is finally accepted affer negotiation of its
terms by such Commitiee wWith prospective resolufion
applicants."

[Emphasis Added)

28. Hence, we would infer that if there are any personal guarantors

of the corporate debtor, the personal guarantees shall be inveked and

an appropriate action against them, in accordance with law, be taken.

29, As far as the question of gpranting time to comply with the
statutory obligations/seeking sanctions from governmental authorities
is concerned, the Resolution Applicant is directed to do the same

within one year as prescribed under section 31(4) of the Code.

20, In case of non-compliance of this order or withdrawal of
Resolution Plan, the CoC shall have the right to forfeit the EMD
amount already paid by the Resolution Applicant.

.;-'—'_T_‘—\-\_\_:_q‘:\
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21, In the light of the enumerations and observations made in this
Order supra, we hereby APPROVE the Resolution Plan submitted
on by Mr. Mukesh Goel [Successful Resolution Applicant].

32, The Resclution Plan shall form part of this Order and shall be
read along with thiz order for implementation. The Resolution Plan
thus approved shall be binding on the Corporate Debtor and all other
stalkeholders involved in terms of Section 31 of the I&B Code, 3o that
the revival of the Corporate Debtor Company shall come into force

with immediate effect without any delay,

33. The Resolution Plan is binding on the Corporate Debtor and
other stakeholders involved so that revival of the Debtor Company

shall come into force with immediate effect.

34, The Moratorium imposed under section 14 shall cease to have

effect from the date of this order.

Bk, The Resolution Professional shall submit the records collected
during the commencement of the proceedings to the Insolvency &
Bankrupicy Board of India for their record and also retum lo the

Resolution Applicant or New Promoters.

36, Certified copy of this Order be issued on demand to the

concerned parties, upon duec compliance.

3T, Liberty is hereby granted for moving any Applicatien if required

in connection with implementation of this Resolution Plan,

J8. A copy of this Order is to be submitted in the Oifice
Registrar of Companies, West Bengal.
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39, It is not on record that whether the Financial Creditors have
invoked Personal Guarantees or not. [t is essential for the purpose of
maximization for wealth of the Corporate Debtor, personal guarantees
need to be invoked., Therefore, we direct the Financial Creditors to

invoke Personal Guarantees, if not already done.

40, The Resplution Professional may stand discharged from his
duties with effect from the date of this Order, however, he is required
to comply with our direction mentioned in Para 30 of the order subject

to comply the direction, which the creditors should bear in mind.

41. The Resalution Professional shall stand discharged from his

duties with effect from the date of this Order.

42, The Reszolution Professional is further directed to handover all
records, premises/factories/documents to the Resolution Applicant to
finalize the further line of action required for starting of the operation.
The Resolution Applicant shall have a@ccess to all  the
records /premises /factories /documents through the Resolution
Protessional to finalise the further line of action required for starting

of the operation.

43. The Registry is directed to send e-mail copies of the order
forthwith to all the parties and their Ld. Counsel for information and

for taking necessary steps.
4. The Interlocutory Application being IA (IB)/(PLAN)/9(KB)2024

along with main Company Petition vide CP|{IB] No. 1518(KE)
/2020 shall stand disposed of accardingly.
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435. Certified copy of this order may be issued, il applied for, upon

compliance of all requisite formalities,

S /-

{Madhu Sinha) [Bidisha Banerjee)
Member [Technical) Member (Judicial)

Signed on this, the 27™ day of March, 2025
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